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RECENT DECISIONS 483 

Pleading and Practice — Rules of Civil Practice— Validity of Rule 113. — 
In an action to recover on two promissory notes, the answer in effect set up the 
defense that the notes were conditional. The plaintiff moved for summary judg- 
ment upon the pleadings and affidavits of the plaintiff's attorney, who had per- 
sonal knowledge of the facts. The affidavits verified the cause of action and stated 
the amount claimed and his belief that there was no defense to the action. The de- 
fendant submitted his affidavit which tended to show that the delivery of the notes 
was conditional upon the sale of certain property. The plaintiff and his attorney 
denied the facts set forth in the defendant's affidavit. Held, that under the Rules 
of Civil Practice, general denials may now be stricken out as sham and that Rule 
11?, providing for summary judgment where, on affidavits submitted, the judge 
does not deem the defendant entitled to defend, is constitutional. Here, an issue 
of fact was raised which could not be determined on affidavits and the parties 
were properly remitted to a trial. Dwan v. Massarene (App. Div. 1st Dept. 
1922) 66 N. Y. L. J. 1788. 

At common law in New York, the general issue could not be stricken out as 
sham. Wood v. Sutton (N. Y. 1834) 12 Wend. 235. By statute it was provided 
that sham answers and defenses could be stricken out on motion. N. Y. Code 
Proc. § 152; "re-enacted, N. Y. Code Civ. Proc. § 538. But it was held that to apply 
this section to a general denial would deprive a party of his constitutional right to 
a jury trial. Wayland v. Tysen (1871) 45 N. Y. 281. This reasoning was also 
applied to specific denials. See Rochking v. Perlman (1908) 123 App. Div. 808, 
809, 108 N. Y. Supp. 224. The rule was the same as to denials on information 
and belief. Rockowits v. Siegel (1912) 151 App. Div. 636, 136 N. Y. Supp. 192. 
These decisions rendered nugatory § 538 as applied to sham denials. Dissatis- 
faction with this result may explain why in Rule 104 of the Rules of Civil Practice, 
the words of former § 538, "may be stricken out," have been changed to read, 
"the court may treat the pleading as a nullity." The problem remains substantially 
the same. But the change in wording furnishes an opportunity for a different and 
preferable result, without explicitly overruling the Wayland case. The Court of 
Appeals can now say that it is no longer a question of striking out denials, but 
merely of deciding whether a professed denial is a denial or a sham; that if the 
latter, no issue is raised, and no question of the right to a jury trial is involved. 
The same reasoning applies to Rule 113, allowing summary judgment on affidavits 
in an action to recover a debt or liquidated demand arising on a contract express 
or implied, sealed or not sealed or on a judgment for a stated sum. The court, in 
giving judgment on the affidavits presented, though a general denial has been 
pleaded, is not infringing on the right to a jury trial by trying the issues, but sim- 
ply determines whether there is an issue to be tried. 

Specific Performance — Repayment of Loan as a Condition. — A father promised 
to give land to his son. The son went into possession and borrowed money from 
his father for the purpose of making improvements on the land, and the im- 
provements were accordingly made. Before the debt was paid the son died in- 
solvent, and a dividend was declared and paid to creditors out of his estate. 
His widow now sues to establish the title to the land in herself. Held, for the 
defendant on the ground that the "cloud" should not be removed until the widow 
discharged the "equitable lien" caused by the debt. Lindell v. Lindell (Minn. 
1921) 185 N. W. 929. 

This is not an action to remove a cloud on title, because the defendant's in- 
terest is itself the legal title. The action more nearly resembles one to compel a 
conveyance. See Casstevens v. Casstevens (1907) 227 111. 547, 550, 81 N. E. 709. It 
is settled that one promising to give land to another, who in reliance makes per- 



